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British Nationalization of Industry-Compensation to Owners of Expropriated Property
Comprehensive expropriation of entire groups of enterprises, accomplished by the British nationalization statutes,' constitutes a new step in the English law of compulsory purchase 2 and poses novel problems of payment to owners. The detailed procedures established for the assessment and satisfaction of compensation seem of interest (1) in their relationship to existing rules of compensation for compulsory purchase, and (2) as reflecting the particular problems involved in paying for such largescale transfers of assets.
Of the questions embraced by the rules of compulsory purchase, the measurement of the amount owed 3 and the method of settlement 4 will be dealt with herein. As regards each of these, difficulties posed by the unprecedented size of the acquisitions, 5 current economic uncertainty, 6 and the complex organization and poor condition of certain of the industries, 7 made the application of accepted principles of compensation largely 'T 199 (1938) .
5. Perhaps the largest compulsory purchase made prior to the Collieries Act was the acquisition in 1938 of all unworked coal in Great Britain, having a total value of £66,450,000. Coal Act, 1938, 1 & 2 GEo. VI, c. 52, § 6. Compensation for the coal industry amounted to more than £164,000,000, for the rail industry, to more than £1,065,000,000. 431 H. C. DEB [Vol. 97 earnings at the rate of return on investments ascribable to this business. 16 American courts, rejecting any attempt to capitalize earnings, either realized or prospective, as too speculative,"7 determine plant value and going-concern value separately.' The latter, a value attributable to an operation beyond the worth of its physical holdings by virtue of its character as a functioning and profitable unit, seems scarcely less speculative. Evidence of past and prospective earnings seems necessarily admissible; 19 and these cannot be correctly related to the amount sought without some estimated capitalization, adjusted to account for business conditions. 20 Ultimately, going-concern value turns upon a reasonable judgment, considerate of all factors which affect the price that any purchaser would pay. 21 It should be noted, further, that the final compensation does not follow on mere addition of plant and going-concern values, but emerges as a "composite estimate" of the worth of the whole, based upon contemplation of the contributing elements. That the exigencies of the nationalization program should dictate deviation from established standards is not surprising. The resultant variations in the compensation schemes are significant, and can be most effectively analyzed comparatively.
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Market Value.-In certain areas, the nationalization program has retained the usual standard of market value. The Collieries Act affected a large industry of complex structure, involving numerous independent enterprises of sharply varied size and solvency, many of which conducted additional operations considerably removed from coal production. Compensation was to be the amount that a willing buyer would pay a willing seller for the transferred assets.
2 4 It could be expected that this standard would require long and complicated arbitration; 25 yet its selection was not deference to precedent, since the earlier Bank Act had provided an example of abandonment of the standard of market value. However, since the standard of the Bank Act gave as compensation an income equal to the total income paid by outstanding securities, 26 24. Collieries Act § § 10(3), 13(4). The mine owners and the government agreed, prior to the passage of the Act, on the standard to be adopted in measuring value. Their agreement is embodied in CmD. No. 6716 (1945) , which is incorporated into the Collieries Act by § 10(3).
25. Extended arbitration and delayed compensation had already been experienced. Compensation for the nationalization of unworked coal (see note 5 supra) was not settled for eight years. London Times, July 17, 1946, p. 4, col. 3.
26. Bank Act § 1(2). For the terms under which the Bank of England was acquired, see note 58 infra and text.
feasible. The coal industry was not, as was the Bank, a sound undertaking of assured future returns. 27 Further, a large proportion of the industry's assets were not purchased; 28 hence, such a measure of compensation would have resulted in overpayment, or would have involved intricate calculations to apportion the total industrial income between transferred and untransferred assets. For the same reason, compensation based on the market value of securities, as was offered in subsequent statutes, 29 was inadvisable.
The Cable and Wireless Act applied to the nationalization of a single concern a standard identical to that in the Collieries Act. 30 The company was secure and of good prospects, holding a long franchise at a guaranteed income of four per cent. 31 Since the maintainable revenue formula was used, the market value of such an organization was relatively easy to ascertain. On the other hand, its security did not warrant compensation so favorable as that given the Bank of England; since payments for all nationalization purchases were made in low-yield government securities, 3 2 an income basis would have required a capital outlay greatly exceeding the face value of the securities thus replaced. The Electricity Act provided that market value be paid for nonstatutory undertakings, i. e., electric companies whose existences were not based on statutory licenses. 34 Although not expressly stated, a similar standard appears to have been required by the Transport Act for trucking companies.
3 5 In each instance, the compensation was more favorable than that accorded elsewhere in the same statute.
3 6 With regard to electric companies, it seems likely that the government was willing to pay more for a non-statutory than a statutory undertaking, since the latter's right to do business depends on government permission.
3 7 Trucking companies may have been accorded more favorable terms than railroads and other 27. On the financial condition of the Bank, see 415 H. C. DEE. 47-48 (5th ser. 1945 ). For that of the coal industry, see CMD. No. 6610 at 29-38 (1945) .
28. Those assets not sufficiently related to colliery activity were not expropriated. Collieries Act § § 5-7; see note 23 supra.
29. Gas Act § § 25, 30; Electricity Act § § 20, 25; Transport Act § § 16, 17(1). For a discussion of compensation under these acts, see note 67 infra and text.
30. As has been indicated, the application of the market value standard presents particular difficulty when productive business is involved. Certain of the methods adopted under nationalization significantly reflect the added problems of application to an entire industry.
The procedure established by the Collieries Act for the segregation and valuation of transferable colliery assets indicates complexities which prompted abandonment of this standard in subsequent statutes. The varied character of the assets necessitated two separate valuations: a "value for subsidiary purposes"; and a "coal industry value." The former contemplated assets not closely related to coal mining and was assessed for each company by district valuation boards; 3 9 the latter contemplated assets which had been considered in making district wage ascertainments under an earlier minimum wage statute. 40 These ascertainments provided a convenient record of colliery assets, on the basis of which a special tribunal calculated "coal industry value" for the entire industry. The resultant "global sum" 41 was apportioned to districts by a central valuation board, and thereafter to companies by the district boards. 42 Thus, compensation was made for the value of the industry, not for the total value of all the individual undertakings. 43 Since the government assumed control of the entire industry, it may have seemed reasonable that it should pay for it on that basis; it was unwilling to pay the bonus for superior competitive position that would have been due were individual purchases made. The result, however, seems unfair to the owners. Since market value reflects earning power, the global sum was reduced by the inclusion of unprofitable concerns in the calculation. Efficient companies received their proper relative share in the compensation, but a lesser absolute amount than they would have been paid under individual evaluation. 44 Then, since the global sum was to undergo two subsequent apportionments by different tribunals before final settlement, there was a decided possibility that final distribution would be made on different terms than the initial calculation. If so, certain individual owners would suffer a relative, as well as an absolute loss. 45 In addition, it would seem that rather than expediting ultimate payment as its proponents argued, this method may, by adding two steps, actually delay it. 41. This term was applied to the amount which was to be calculated as the "coal industry value" of the entire industry. See 418 H. C. DEB. 806 (5th ser. 1946).
42. Collieries Act § § 10-13. 43. Global compensation had been used earlier in the nationalization of unworked coal. In that case, however, no going-concern value was involved. Coal Act, 1938 47 Such an approach seems more adaptable to assessing compensation for entire industries than the American process of separately calculating plant and going-concern values, since it somewhat narrows the area of investigation and may be more expeditiously computed. In effect, it obviates the monumental task of an industry-wide evaluation of physical property. 48 Yet it is scarcely a mathematical calculation: the tribunal must estimate how much of the total revenue was earned by the transferred assets, 49 what can properly be taken as average revenue, 50 what the prospects of its future maintenance are, and what rate of capitalization is applicable to the industry at that time. 51 However, the argument of American courts that predictions as to maintenance of earnings are overly speculative has less weight when the evaluation has such scope; total industry income is more likely to remain constant than is that of a single undertaking. Fluctuations in the latter are in many cases primarily due to intra-industry competition, by which the former would not be materially affected.
Market value for trucking companies was ascertained by separate assessments of physical asset value and "cessation of business damages"-the latter being a means of expressing going-concern value.
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It is interesting to note the similarity of this formula to that employed in American cases; its adoption may have resulted from recognition that maintainable revenue does not fairly apply to the valuation of a new and growing business.5 3 However, going-concern value for trucking companies was limited to a maximum of five times the net annual profit, 54 probably an undervaluation with respect to the more efficient and prosperous firms; in this regard the provision reflects the fact that this was a national, not an individual purchase, for which compensation was to be restricted according to an arbitrary estimate of total industry value to the purchaser. 
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Replacement Cost.-The Transport Act, in providing for the purchase of railroad cars owned by non-transport industries, established a uniform schedule of prices representing the present cost of a similar car minus a certain depreciation. 6 Although this may have proven harsh to companies whose transport facilities had a going-concern value as part of their systems, the government, acquiring only the separate vehicles, was justified in paying no more than their individual worth. This is consistent with a generally accepted principle that the proper standard of evaluation in compulsory purchase is not value to the owner, but the value that the expropriated items would bring on the open market.
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In this respect, replacement cost is not a departure from market value. However, it is to be noted that the application of the standard here was accomplished without arbitration as to the proper criteria of value.
Outstanding Securities.-Among the statutes which abandoned market value as a standard the Bank Act is singular, giving Bank shareholders, as compensation, enough government bonds to bring an annual income equivalent to that received in dividends from Bank holdings." 8 This measure was peculiarly applicable to the purchase of such an organization, since the acquisition was less of physical assets with a going-concern value than of capital rights in an institution controlling the financial structure of an entire nation. Market value would seem an inappropriate concept.
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Since it was an eminently sound structure, such favorable terms were not an unreasonable burden for the government to assume.
0°
There was but one class of security holders, so that no preferred holdings were prejudiced by giving all an equally assured income."' This standard, it is true, denied the owners such share in accumulated reserves as would normally be received in the event of the liquidation or sale of a business.
2 However, since the purchaser was also the largest customer, it may have been felt that no premium, beyond that which was accorded by the dividend basis of compensation, should be paid for profits that resulted from government business. 63 Also, the Bank's nature as a public service corporation without the power to terminate its activities, meant that security holders had no expectation of sharing in reserves through liquidation, 4 and, it was maintained, the fact that the return on Bank holdings had been constant for twenty-three years should have dispelled any belief that the reserves would be distributed in increased dividends. should be compensated so as to include an allowance for reserves, it should be remembered that such beneficent terms of compensation as were applied here could scarcely be given except to a concern with the security of a governmental undertaking.
With the exception of purchases of trucking companies and nonstatutory electric companies, the Transport Act, Electricity Act, and, most recently, the Gas Act 67 provided that each shareholder in rail, electric, and gas undertakings be paid an amount in government bonds equivalent to the stock market value of his holdings, according to average daily quotations computed for certain periods prior to the passage of the acts.
Railroads, as a result of their undeveloped and depreciated condition and the increased competition from road transport, were considered to, have a low market value. 68 The government argued, therefore, that this less favorable standard could justifiably be used, since determination of market value would require extended, costly arbitration and yet might well arrive at lower compensation. 69 Compensation on an income basis was entirely unreasonable since, in many instances, it would replace a contingent, risky security with a guaranteed equivalent income70 and would involve a capital expenditure out of all proportion to the worth of the assets acquired. 71 Although simple and expeditious, the standard chosen failed in several respects to meet the requirements of "fair compensation." 72 In the specific case, the condition of the railroads was due in large measure to wartime service under a government rental agreement that absorbed much of their earnings. 73 More broadly, fluctuating stock prices are, in any one period, unacceptable as indices of the actual worth of property, especially because of their susceptibility to influences which have no effect on the value of physical assets. 74 Quotations on any day or even on a series of days result from only a few transactions relative to the number of outstanding securities; and the majority of such transactions are generally conducted in the more speculative securities. Finally, stock quotations would be lower in the case of companies which had devoted recent profits to expansion rather than to dividends; thus, the owners of such progressive concerns lose not only the added compensation that would have resulted had such dividends been paid out, but also the value of the improvements to which such expenditures were applied. Since the result of this would be to deter expansion by other industries fearing nationalization, it seems impolitic as well as unfair.
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In application, this standard eliminates the difficulties of segregation and evaluation presented by the basis adopted previously under the Collieries and Cable and Wireless acts. However, the acts based quotation values on dates chosen by the purchaser, giving owners no right to present arguments as to quotations more representative of the true worth of their holdings. This appears to be a disproportionate emphasis on speed and simplicity. Even though objectively and fairly applied by the purchaser, it has a stamp of confiscation inconsistent with the principles of compulsory purchase.7 8 Although such a standard may have been justified by the condition of the railroads, similar argument could not be made respecting the electric and gas industries, both of which were efficient and prosperous.
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Thus the only ground for adherence to the security value basis of compensation seems to be reluctance further to undergo the complex and protracted arbitration involved in an ascertainment of the market value of an industry. 80 The repudiation of market value in the later statutes was not, therefore, a result of conditions peculiar to the industry acquired, but of problems inherent in all industrial purchases. The conclusion may be drawn that market value has been abandoned as a standard for nationalization.
Purchases From Local Authorities.-Under the Gas, Electricity, and Transport acts 81 local governments were given as compensation for the loss of their undertakings an amount equal to the unpaid debts attributable to them. The theory was that the public was both owner and purchaser, and hence need pay nothing for the value of the assets acquired.
2
This presented certain difficulties. Assuming that the objectives of nationalization are coordination, uniform prices, and the elimination of competition within the industry, 8 3 it would seem that the fact that one local undertaking was purchased for a lesser sum than another would not be reflected in lower rates in the area of the former. paid high rates to hasten amortization of its debt, lost the advantage that would have accrued to its rate payers in the form of lower rates, and, if the enterprise was competitive, the economic advantage to the municipality.
8 5
ADDITIONAL COMPENSATION FOR CONSEQUENTIAL LOSSES
Consequential losses to owners resulting from the compulsory purchase of their property fall into two categories: (1) losses incidental to the taking; and (2) severance losses, i. e., the reduction in value of remaining property. 86 Examples of the former are costs of removing unpurchased assets and loss of good will. American cases, absent a statutory requirement, have generally refused to award such damages. English courts, on the other hand, admit them unless forbidden by statute. 88 Examples of the latter occur when part of a business or a tract of land is taken, leaving the remainder with less value than it had as a portion of the whole. American courts have allowed such damages, provided there was adequate physical connection before severance. In the case of commercial undertakings, mere functional relationship was not enough.
8 9 The English rule is similar, except that functional relationship has been held adequate to warrant severance damages. 90 Additional allowances under nationalization were in some respects more generous, and in others more limited than under existing rules.
Severance Damages.-Under the Collieries Act the only severance damages given for the appropriation of the mines of a company were compensation for the increased overhead resulting from reduced volume of business.
9 ' It can be seen that a railroad or a steel company deprived of a captive mine might suffer little increased overhead, but considerable added expense and loss of value to its remaining property, which under this section would remain uncompensated.
2 It is likely that this is less than would be given under the English requirement of mere functional relationship, but more than under the American rule of physical dependence. The Transport Act gave similar compensation where a trucking business was acquired from a concern which conducted other operations as well. 93 In certain cases, the Transport Act appropriated only a proportion of the assets of a trucking company. 9 4 Where this occurred, severance damages were awarded in a specified amount per vehicle-capacity takenY 5 Where a utility undertaking operated other services in addition to the supply of electricity it was paid, under the Electricity Act, as damages for the severance of its electricity business, a specified amount per unit of business acquired.
6
Here again, such severance would be compensable under the British rule, although the limitations fixed on the total amount may have resulted in underpayment to some.
Capital Outlay.-It has been suggested that failure to compensate for improvements too new to have added to the earnings of an undertaking, unwisely discourages long-term expansion by industries anticipating nationalization. Neither maintainable revenue, based on past earnings, nor stock market value, based on past dividends, properly accounts for such improvements. This defect is supplied by the Collieries Act, and, although only for local authorities, by the Electricity Act, both of which restore to the owners capital devoted to recent expansion.
9 't Any reassurance such -provisions may have given, however, was negatived by the neglect of such considerations in the Gas and Transport acts, and in the other sections of the Electricity Act.
Interim Income.-The Collieries Act authorized payment to each undertaking of an amount equal to one-half its former annual income for a period between the transfer of its assets and final compensation. Such payments were limited to two years, although it was generally recognized that settlement would not be completed Within such a time. This limitation was apparently designed to discourage protraction of arbitration proceedings. 99 The other statutes omit such a provision. Where the compensation involved merely an exchange of securities, payments were not delayed sufficiently to warrant interim compensation. No reason appears for the omission where statutes call for the calculation of market valuepresumably none of the transfers under this standard were expected to entail the same lengthy arbitration as followed the Collieries Act.
MODES OF PAYMENT
.American case law has held that the only constitutional method of paying for condemned property is by cash.
00
In England, prior to nationalization, cash was more frequently used, although not constitu-
94.
Under certain circumstances, an owner could require that acquisitions be limited to vehicles operated under specific licenses, relating to the distance of the carriage and the size of the vehicle. Nationalization was primarily confined to long-distance, heavy trucking. Transport Act § §39(1), 52, 53, 54(1), 54(2).
95. Transport Act § 55 (5).
96. Electricity Act § 25 (1) (c). Cash payments were considered impractical for nationalization both because of the difficulty of raising the requisite amounts and because of the unsettling effect on the money market of its appearance in such large quantities.
1 0 2 Thus the major items in each of the statutes were paid in low interest bonds.
10 3 Although perhaps the only solution, this method was prejudicial, in certain respects, to the capital and income holdings of those paid.
In considering the effect of such compensation, it is well to note that certain of the payees differed in different statutes. Collieries compensation was paid to the companies, since, in many cases they remained in existence to operate other interests. 10 4 Cable and Wireless compensation was paid to nine holding companies as sole shareholders of the Cable and Wireless operating company.
0 5 In other instances, however, where the entire assets of the undertakings were transferred, compensation was effected by a direct exchange with security holders.
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Effect on Capital.-With the exception of certain cash payments 107 and the Bank Act which required payments of securities based on income,' 08 all compensation was settled by exchanging for the amount owed an equivalent capital value of government securities. Excepting the Gas Act, 1 9 the valuation of such securities was at the discretion of the Treasury, guided only by the requirement that due regard be had to the prices of other government securities on the date of issue.
110
Such a provision seems to grant the purchaser an objectionable and unnecessary freedom to name his own terms."' The requirements of the Gas Act were similar. However, the prices which guided the valuation of the compensation securities were those of similar securities on the date of transfer of the assets. Were there a time lag between transfer and issue, transferees may have found that anticipation of large sales of such securities, 106. Gas Act § 25 (1) ; Electricity Act § 20 (1) ; Transport Act § 16(3). 107. E. g., Electricity Act § 48(6) (non-statutory undertakings); Transport Act § §25(4) (payments to local authorities), 32(1) (certain payments for privately owned railroad cars) ; Collieries Act § 22(2) (a) (interim income payments). As suggested, numerous sales of compensation securities by holders who wished to reinvest at more nearly their former income could be expected. Capital loss to those receiving government securities might thus be severe, since not only might such securities decrease in value, but the price of high-dividend shares would go up, both in consequence of the increased demand for them and because the amount available for purchase would be reduced by the number taken up through nationalization. Possible means to maintain capital value of compensation securities would be self-defeating: negotiability could be restricted, which would preserve capital value but prevent its more profitable use; maintenance by a cash guarantee or short redemption date would be tantamount to the cash payments that were sought to be avoided. Efforts in this direction were made only in the Collieries Act," 3 which forbade transfer of compensation securities unless the company was to be dissolved or money was needed for government-approved expansion. Many objected to this "blocked-stock" provision as an undue invasion of individual rights, which may explain the absence of such provisions in subsequent statutes.11 4 The restriction, however, accomplished certain desirable alternative objectives: there was a limitation put upon sales of compensation securities; where securities were sold, the vendors were either companies encouraged by the restrictions to expand their remaining business, or companies which, left with no assets other than the government bonds, hastened to wind up their affairs." 5 Effect on Income.-The government bonds given in payment were only briefly described in the nationalization statutes. Those provided for by the Cable and Wireless, Collieries, and Bank acts were to be issued by the Treasury and charged against the general credit of the government; 116 those provided for by the Gas, Electricity, and Transport acts were to be issued by the body which assumed control of the particular industry, and charged against it. The Treasury, however, guaranteed these securities as well." 7 The bonds were a typical, gilt-edged, non-terminating investment in the government, irredeemable until a considerable time after issue."
8 With the exception of the Bank Act," 9 the statutes made no provision as to the interest to be paid by these securities. The government, however, was following a policy of depressing the interest rates on gilt-edged investments, and consistent with this, the compensation securities could be ex- While the purchaser could not be expected to guarantee risky, high-dividend shares their equivalent income, yet it would not seem that the added security justified the fifty per cent loss that some holders suffered.1 22 Those investors who preferred risky, high incomes were forced to accept security or undergo considerable capital loss.
SUMMARY
Compulsory purchase precedents have the same ultimate goal as that controlling nationalization compensation measures-to express, in payment, an accurate equilibration between the rights of owners and the needs of the public. Different ingredient difficulties in each situation postulate the differing legal results that appear in the statutes under consideration. Nationalization is industry-wide. Hence a government may not justifiably assume a debt disproportionate to the capabilities of the entire industry. Prior acquisitions have generally been singular, and attention could therefore be paid to individual earning capacity. Nationalization valuation is intractable and endless; yet the vast amounts involved require prompt settlement to prevent severe dislocation of the national economy. Individual assessments have been shorter and simpler, andsince concerned with lesser amounts-not so urgent. Consideration of these elements premises, on the one hand, the conclusion that for the usual compulsory purchase, market value best expresses the desirable balance. It is a result of compromise and represents the sum that, under ordinary circumstances, the owner should receive and the purchaser pay. In the extraordinary circumstances of nationalization, on the other hand, lies the divergence from former principles. It is not necessarily market value that best reaches the equation sought. If, for example, arbitration appears highly complicated and the industry of doubtful finances, a proper balance of the interests may require a shift to some less favorable standard, such as the stock market value of outstanding securities. Thus also with methods of payment; under certain circumstances cash payments may be so burdensome to the purchaser, and so injurious to the economy, that a credit medium is entirely justified.
The novel and varied measures adopted in making compensation for nationalization may be said to represent legislative decisions as to what extent the public interest justifies less (or more) advantageous terms of payment than might have been accorded under former principles. How successsful the statutes have been in equating the rights of the parties is conjecture; criticism herein of the various provisions is intended less to indicate failure than to emphasize the problems involved. It must be remembered that in estimating the "fairness" of compensation there must not be an identification of fairness with some absolute idea of what owners 120. 153 THE EcoNoMIsT 578 (1947) discusses the interest rates on "Transport Stock," i. e., securities issued as compensation by the Transport Commission. For a comment on the government's "cheap money" policy, see 153 id. at 25.
121. Transport owners suffered an over-all income reduction of 118,804,669, or about forty per cent. Since this was distributed among both high and low paying securities, it can be seen that for some this constituted a loss of well over one-half of their former income. See are entitled to receive for their property under all conditions. Rather it should be considered whether the legislature, in coming to its conclusion, gave the proper importance to each of the relevant factors. Fair is perhaps an unfelicitous sobriquet-it is capable of many interpretations. Nationalization is a drastic step in a nation which has reached Britain's stature under a system of private enterprise. It seems inevitable that some should suffer in the transition. If fair is to be used in evaluating the success of nationalization compensation, the basis of reference should be a consideration of whether, in view of the particular problems besetting nationalization of that particular industry, adequate account has been taken of each of the conflicting factors.
F. R. D., Jr.
The Role of the Public Corporation in British Nationalized Industry
To date the Bank of England and six commercial industries have been nationalized. ' The administrative instrument chosen for the control of these industries is the public corporation. This Note will be devoted to an analysis of that instrument as circumscribed by the statutes creating the nationalized industries.
THE CORPORATION AS A PUBLIC INSTRUMENT
Contrary to common supposition, public corporations are not a recent development. In England as far back as the seventeenth century numerous statutory local bodies were set up to supply community services. 3 In the United States, the corporate form was early adapted to the public function in the case of the Bank of North America, created in 1781 by the Continental Congress. 4 After the adoption of the Federal Constitution the first Bank of the United States 5 and, following within twenty-five years, the second Bank of the United States 6 were created, both through the use of the corporate device. It was in a suit involving the latter bank, McCulloch v. Maryland, 7 that Chief Justice Marshall upheld Congress' power to create corporations for the purpose of carrying out the legislative power granted by the Constitution. In Europe and South America the public corporation has been an important instrument of governmental activity; 8 it has even been adopted by Soviet Russia as part of its state- controlled economic system. 9 Never before, however, has the public corporation to the extent it now has in England, entered the economic life of a nation committed to freedom of enterprise.
While corporations responsible to public authority have been adopted by diverse social and legal systems, their structure and characteristics have varied according to the climate in which they have been created. Common to all, however, has been the objective sought in choosing the public corporation as an administrative instrument of governmental function rather than vesting that function in a government department. That objective is flexibility and independence of management-recognition that the public corporation represents the most convenient means of achieving principles of private business efficiency in the field of public enterprise. More specifically in the British experience, the complex and technological nature of the undertakings involved, the need for managerial boldness and, most of all, the desire to escape from the political interference resulting from direct responsibility of government departments determined the choice of the finstrument.
10
The end is public ownership with public accountability but with the freedom and elasticity of a private corporation. It may also be conjectured that the British public was more willing to accept a break from private ownership when it was clothed in a form familiar to them. Not to be overlooked either is the attractiveness to the private businessman of the corporate form, an effective foil to the inertia of departmental bureaucracy.
The degree to which these objectives have been achieved can be ascertained only by a close analysis of the statutes. Before undertaking a detailed discussion there are general characteristics of the public corporations which may be briefly listed.
(a) Each corporation is a body corporate with perpetual succession,"-a common seal and power to hold land without license in mortmain. 12 And each is an independent personality. (b) There are no shares and no shareholders in the public corporation. The people of the nation acting through the government exercise the rights of shareholders and, it is anticipated, will receive shareholders' benefits in the form of more efficient services at less cost.
(c) The administration of each corporation is vested in a board appointed by the appropriate minister. 13 There is no requirement that members of the board represent any specific interests.' 4 They must, however, be chosen from among persons who have had wide experience and shown capacity in industrial, commercial or financial matters, in administration, or in the organization of workers. 11. Compare the United States Reconstruction Finance Corporation which, as originally constituted, had succession for a period of ten years from the date of the Act. 47 STAT. 6 (1932).
12. Gas Act § 5(1); Electricity Act § 3(1); Transport Act, 1st Schedule; Aviation Act, 1st Schedule; Collieries Act § 2 (1).
13. In the gas industry, the nation is divided into areas administered by area boards responsible to the senior board. Gas Act § § 1, 2. Each facet of the transport industry is administered by executives responsible to the senior commission. Transport Act § § 1, 5.
14. The Board of the Port of London Authority consists of representatives of the directly interested industries. Port of London Authority (Consolidation) Act, 1920, 10 & 11 GEo. V, c. lxxii.
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(e) The capital of the corporation is provided either by assets taken over from formerly private industries and capitalized by the issue of interest bearing bonds 16 or, in the case of industries not acquiring the assets of heretofore private industries, i. e., the new airways corporations, by the issue of bonds and the receipt of Exchequer grants.' 7 (f) Finally, the corporations have dual functions. They are commercial undertakings dedicated to paying their own way I but also, being publicly owned they are instruments of national policy playing a major role in the planning of the mixed economy of Great Britain.' 9 AUTONOMY VERSUS CONTROL Parliament calling upon experience which has taught that successful operation of a business enterprise by a government requires a vehicle of management that is flexible and free in its day-to-day activity from interference by the executive or legislature but which must be accountable to the public, has created public corporations to administer the nationalized industries. The proper balance of autonomy and public control as exercised by the competent minister and other branches of the government presents a complex problem. The primary purpose of exercising control is the formulation of long-range programs to develop each industry so that the greatest benefit to the national interest may be realized. Beyond that, the administrative freedom for which the public corporation is established demands that interference be minimized. It is along this line that criticism may be directed at certain provisions of the statutes as being inconsistent with that requirement.
Control of Board Membership.-In the matter of appointing members to each of the boards appears the first possibility of excessive outside interference. In each instance, appointment is by the competent minister.
20
The method itself is satisfactory in that it is at this point that Parliamentary control through criticism of the minister will impinge on the composition of the corporate boards. Such control is necessary in that the boards are delegated broad discretion in implementing national policy.
2 ' Nonetheless, the minister's power of appointment should be diluted if excessive interference by him is to be avoided. Dilution of appointing 16. The American term, bond, will be used throughout this Note although the acts employ the British equivalent, stock.
17. The grants are given to finance the initial period of operation. They may be extended only until the financial year expiring April 1, 1956. Aviation Act § § 11,
12.
18. The corporations are to be self-supporting on an average of good and bad years. Transport Act § 3 (4) ; Collieries Act § 1 (4) (c).
19. See Friedmann, supra note 9, at 236. 20. Gas Act § § 5 (2) (a), 5 (4) (a) ; Electricity Act § § 3 (2) (a), 3 (3) (a) ; Transport Act § 1 (2) ; Aviation Act § 1 (3); Collieries Act § § 2(3), 4(2). 21. The powers given to the Coal Board for example, by § 1 of the Act are almost unlimited. It is inevitable that such broad discretion in a basic industry will impinge on national policy. powers can be achieved by such devices as fixed tenure, staggered terms, and clearly defined grounds for dismissal. The Bank Act incorporates all the above devices 22 while the other acts give the ministers full power over the tenure of members of the boards. 23 The desired independence of the boards cannot be achieved where members of the boards are not assured fixed tenure by statutory provision. But, on the other hand, the principle of fixed tenure should not be pressed too far. The boards are instruments of national policy. Hence conflicts between the policy of the boards and government policy must be avoided. In the event of a change in government a conflict would be imminent, and the new government should not be hampered by an unsympathetic group of boards should it desire to effect a change in policy 2 4 Parliament in delegating to the ministers broad latitude in respect to appointments made sure that the political attitude of the boards would be in accord with that of the government in power. Whether the power will be abused depends on the ministers' restraint and Parliamentary criticism.
Direction of Policy.-A more delicate problem concerns the degree to which the appropriate minister on his own motion or Parliament through the competent minister may direct the policy of the boards. Again, administrative freedom demands a minimization of such control. On the other hand, the public corporations cannot each exist in vacuo; the actions of each must be coordinated with the others' and their overall policy integrated with that of the existing government. To this end, each act contains a general directions clause: "The Minister may, after consultation with the board, give to the board directions of a general character as to the exercise and performance by the board of their functions in relation to matters appearing to the Minister to affect the national interest, and the board shall give effect to any such directions." 25 The wording of the provision suggests that the minister has complete power of direction.
2 6 A degree of control is essential; the minister must be satisfied that the policy of the corporation conforms to the general government policy for which Parliament may hold him answerable. 27 That the minister was given such broad discretion, that is to say, that "matters appearing to the Minister to affect the national interest" were not specifically delineated, is but a recognition of the impossibility of foreseeing every contingency or circumstance in which it would be necessary or desirable for the minister to give directions to the board. 28 Generally, these would relate to the framing of major programs and not to their detailed execu-22. Bank Act, 2d Schedule. 
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29
The ministers themselves have emphasized that it is not their intention to interfere in the day-to-day operations of the boards. 0 Nevertheless, as the provision now stands, the only limitation on the minister's power of interference is his own integrity. It is surprising that the autonomy sought by the corporate device should be guaranteed by so ephemeral a check.
31
Annual Reports and Audits.-The intent of the statutes is to remove the routine administration of the boards from the meticulous supervision exercised over government departments by Parliament.
2
But Parliament has properly not seen fit to depend solely on liaison through the minister for information upon which to evaluate the performance of the corporations. To this end, the acts nationalizing the five major industries require that each board shall make an annual report 3 3 and audit 3 4 to the minister who shall lay a copy of each before Parliament. These reports are designed to form the basis for a debate in Parliament, and through directions to the minister Parliament's sovereignty is exercised. One grave flaw appears in these provisions. The report submitted to the minister may be inadequate fully to inform Parliament in that although the provision requires the inclusion of directions given by the minister to the board during the year, the minister may direct the board to withhold any direction from the report if in his opinion it is in the national interest to do so.3
5
In this respect Parliament has delegated its sovereignty to too great a degree. The corporate board is responsible to the minister who in turn is accountable to Parliament and that being so, the minister should be fully accountable; it is anomalous that the minister should himself determine the extent to which his directions to the board shall be disclosed to Parliament, his master. If in any event secrecy is necessary Parliament should be able to provide it.3 6 Financial Structure.-Consistent with the desire to establish autonomous corporations, financing of the corporations through government subscription to their bonds was properly denied. Government ownership of the corporations' capital would entail excessive Parliamentary or ministerial control of the corporations' financial structures. Equally, it is patent that a public corporation could have no private shareholders. The inducement normally extended to shareholders, of the right to participate in the control of the industry, is gone, but in its place is the security of return on investment, noted below. The method then of future financ- 31. A concrete check is seen in § § 2(5), 2(6) of the Aviation Act. The minister is given authority to limit the powers of the corporation as he thinks desirable in the public interest, but any order to that effect must be laid before Parliament which can annul it within forty days.
29.
32. 422 H. C. Dn. 604 (5th ser. 1946). 33. Gds Act § 10; Electricity Act § 8; Transport Act § 4(7) ; Collieries Act § 54. 34. Gas Act § 50; Electricity Act § 46; Transport Act § 94; Aviation Act §21; Collieries Act § 31.
35. Gas Act § 10(5); Electricity Act §8(2); Transport Act § 4(7); Aviation Act § 22(3); Collieries Act § 54(2).
36. Secrecy would be justified in the interest of national defense or where it would be undesirable to make information accessible to foreign competitors.
GoRnox, THE PUBLmc CoaoRAxioxs ix GREAT B=rAiN 337 (1938).
ing chosen by the acts was to have the corporations finance themselves by selling in the open market interest bearing bonds whose issue entails no shareholder control. 38 In the case of Cable and Wireless, the Coal Board, and the Bank of England the bonds are government bonds, i. e., bonds whose principal and interest are charged against the Consolidated Fund of the United Kingdom 8 9 out of which payment is made without being subject to annual debate and vote in Parliament. 40 In the case of the other corporations, the bonds are issued by the board itself. 41 Each of these acts, however, provides that the Treasury "may guarantee, in such manner and on such conditions as they think fit, the redemption or repayment of, and the payment of any interest on, any stock issued," 4 and that any sums required for fulfilling a guarantee shall be charged to the Consolidated Fund. 43 It is submitted that both types of provisions, government bonds and Treasury guarantees, are methods of relieving the governing boards of the worry of creating too rigid a capital structure which would threaten the continued stability of undertakings faced with variable market conditions. In each of the industries, the likelihood of fluctuations in revenue might well lead the board to hesitate to commit itself to inescapable capital charges. Through the devices of government bonds and Treasury guarantees, much of the risk is passed to the state itself 44 by creating a form of insurance for investors. Lower borrowing rates will result which in turn will reduce the overhead of the corporations to such an extent as greatly to reduce the risk to them. 45 In most instances, the issue, redemption, transfer, and other dealings with the bonds of the corporations will be governed by regulations made by the minister with the approval of the Treasury.
4 6 Further, the corporations may raise temporary loans only with the consent of the Treasury, 47 and the Treasury may guarantee such loans on any condition it thinks fit. 48 These factors coupled with the device of Treasury guarantees of bonds must not be used as tools whereby the Treasury acts as selfappointed guardian over the finances of the corporations. Adequate safe- 40. Friedmann, supra note 9, at 250. 41. Gas Act § 42; Electricity Act § 39; Transport Act § 89; Aviation Act § 8. 42. Gas Act § 45; Electricity Act § 42; Transport Act § 90; Aviation Act § 9. Note that in the gas industry the Board may also establish its own guarantee fund for the same purposes. Gas Act § 46. 43. Gas Act § 45; Electricity Act § 42; Transport Act § 90; Aviation Act § 9. 44. Not all the risk is passed. Treasury guarantees, if taken advantage of through a default by the corporations, must be repaid. Gas Act § 45 (2); Electricity Act § 42 (2) ; Transport Act § 90 (2) ; Aviation Act § 9(3). guards over the corporations' financial structure are present. The public nature of the corporations is in itself a protection against faulty financing. Each act also limits the total borrowing power of the corporation. 49 " And further there are the provisions for auditing and accounting reports which are to be laid before Parliament annually,° a recognition that in the absence of competition the most effective method of protecting public interest is through the medium of publicity. In light of these safeguards, at least until a default occurs, the corporations should be allowed free control over their finances, and the Treasury should not utilize the methods available to it to interfere.
The Chancellor of the
LEGAL STATUS
The broad question of the juridical nature of the corporations presents countless problems. Insofar as Parliament has specified their incidents as respects particular legal relations, it is apparent that the corporations are to be treated substantially as private concerns.
Common to all acts is a provision relative to the payment of taxes or other charges: "Nothing in this Act shall be deemed to exempt the Commission from liability for any tax, duty, rate, levy or other charge whatsoever, whether general or local." 51 Other provisions impose full liability upon the corporations in actions, proceedings, and prosecutions. 52 Consistent with the private character of the corporations, the boards are removed 53 from the Public Authorities Protection Act 54 which provides that no action shall be commenced against a public authority more than twelve months after the cause of action accrued. In this respect, however, a privilege has been granted in that the normal six-year period of limitations in actions of contract and tort 55 has been reduced to three years. 56 On the other hand, the corporations have been granted certain privileges and powers consistent with their public character. Already noted is the limited privilege of a shorter period of limitations. More prominent are powers of compulsory acquisition of land provided for in four of the statutes. 57 Finally, each corporation has the power for a limited period to disclaim agreements made by the undertakings prior to nationalization where the board considers such agreements to have been unreasonable or imprudent. 58 This power is part of the machinery designed to facilitate the transfer of the undertaking from private to public ownership. The 58. Gas Act § 22(1); Electricity Act § 18(1) ; Transport Act § 15; Collieries Act § 7(2). In the Gas, Electricity, and Collieries acts, however, provision is made for arbitration. limitation of this power to those agreements made prior to the transfer is a feature distinguishing the corporation from government departments in that the latter have the permanent power unilaterally to terminate a contract 9 However, it is to be noted that under the minister's power to give general directions, where both contracting parties are public corporations, similar orders from each minister can effect any variation or cancellation of the contract. But, where one party to the agreement is a private individual, variation or cancellation can be achieved only by agreement as between two private persons.
To the extent that Parliament has not defined the characteristics of the corporations, it will be for the courts to determine them. The term corporation, itself, may be misleading. Because of the nature of the nationalized industries, principles drawn from the common law of private corporations may not be reliable; each legal problem, as it arises, must be considered in relation to the nature of the corporations rather than on the basis of an inquiry whether Parliament has created a "corporation." The public nature of the corporations should not be construed as authorizing any disregard of private interests unless sanctioned by the statutes; protection of the individual will be achieved through normal procedure; ordinary courts will be competent to deal with ordinary actions of tort and contract. As yet there has been no question as to the application of ultra vires principles to the statutory capacity of the corporations, but it has been suggested that the public corporations should be subject to ultra vires rules governing public authorities.3 0 It is submitted that the reasons advanced to support this contention are slim. 61 Further, it is more reasonable and desirable for the courts to adopt a firm attitude in regarding the corporations as commercial beings than to inject into the commercial field, concepts applicable to public authorities. 62 Thus as respects ultra vires the nationalized corporations should be treated as other corporations with the possible exception that because of the public nature of the corporations operating for public benefit there would be no need for strict construction of their powers.
PROTECTION OF CONSUMER INTERESTS
The ultimate protection of the consumer who deals with the public corporations is the responsibility of Parliament. The link through the minister responsible for each corporation does not establish sufficient contact between the consuming public and the corporation. The liaison between the public in general or groups tfiat are particularly interested in a given industry has been tightened by the creation of advisory or consultative councils whose purpose is to give independent advice to the ministers. 64 The councils represent an intelligent and necessary departure 59. Among the standard conditions of British government contracts is a "break" clause granting the government authority to determine the contract subject to reasonable indemnification and limited resort to arbitration. Friedmann, mpra note 9, at 233 n. 32. 63. The unlimited scope of the "power" clauses indicates that Parliament intended little interference from the courts. 64. Gas Act § 9; Electricity Act § 7; Transport Act § 6; Aviation Act § 36; Collieries Act § 4.
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NOTES from the past method of theoretical control through political pressures upon Parliament. The characteristics of the councils vary. In all cases however, the minister appoints the members of the councils but in no instance does he have a free hand in determining the composition of the councils. 65 Typically, in the case of the coal industry the minister must consult "with such bodies representative of the interests concerned as the Minister sees fit" and further, he is obligated to "have particular regard to nominations made to him by the said bodies representative of the interests concerned." 66 Although the provision is elliptical, it is intended as a guarantee that no favoritism will be granted any particular consumer interest, an especially important protection in that there is no clause in any act requiring price impartiality. The function of the councils is to advise and report to the minister on matters on which they are declared to be competent by statutory provision. 68 Each council is to make an annual report to the minister, and the minister shall lay the report before each House of Parliament.
6 9 In this manner, Parliamentary pressure will encourage the minister seriously to consider recommendations of the councils. But in no event is the minister bound to follow suggestions given; he may accept or reject their advice. This is consistent with the intention that the boards shall carry on as free from outside interference as possible. In addition it would be inconceivable to give the councils power to require the ministers to carry out their advice as this would be giving them power without responsibility.
SUMMARY
The over-all structure of the public corporations cannot be criticized. The purpose of public control was to make possible a long term view in the interest of the nation of the development within a specified industry. The nationalized industries, however, are business enterprises that can be most efficiently carried on by the government through an agency which possesses a high degree of autonomy and flexibility. The general structure of the boards as created by the statutes is entirely compatible with these objectives.
The successful operation of the corporate device depends upon the qualities which account for its high potential of efficiency being exercised as free from outside control as is consistent with the corporations' public nature. Criticism may be directed at provisions in conflict with this desired freedom of action. The relationship to the corporation of the minister in the question of appointment and of the minister and Parliament in the matter of giving directions has not been clearly defined, leaving room for emasculating control of the corporations from without. The same danger of outside control by the Treasury of each corporation's financial program is inherent in the financial provisions of the statutes. These powers of in-65. Gas Act § 9(2); Electricity Act § 7(2) ; Transport Act § 6(4) ; Aviation Act §36(1) ; Collieries Act §4(2). See 422 H. C. DEB. 1570 (5th ser. 1946).
66. Collieries Act § 4(2). 67. Although the Gas Consultative Council and the Air Transport Advisory Council are the only councils specifically given jurisdiction over rates [Gas Act § 9(4); Aviation Act § § 36(2), 36(3)], it is apparent that a primary function of all the councils will be the protection of various classes of consumers from price discriminations. 68. Gas Act § 9(4); Electricity Act § 7(4); Transport Act § 6(7); Aviation Act § § 36(2), 36(3) ; Collieries Act § 4(3).
69. Gas Act § § 10(4), 10(5) ; Electricity Act § §8(4), 8(5); Transport Act § 6(9) ; Aviation Act § 36(9) ; Collieries Act § 4(8).
terference must be treated as residuary powers to be exercised with the utmost restraint in special circumstances, leaving to the corporations internal control of their functionings.
However, the corporations are public institutions and must be held accountable as such. To this end, provision has properly been made for a periodic appraisal by Parliament of the corporations' achievements. Immediate and continuing contact with consumers through the consultative councils has been provided to impress upon the corporations a constant awareness of public requirements. These are adequate instruments for intelligent and fair evaluation and control only if viewed through dispassionate eyes. If political factors are allowed consideration, any examination will be destructive rather than helpful.
C.E.I.
Industrial Nationalization and Industrial Relations in Great Britain
The initial political success of the British Labor Party 1 came in 1900 when the Party elected two of its candidates to the House of Commons. It is the purpose of this Note to examine those provisions of the nationalization statutes which pertain to industrial relations. Particular emphasis is placed on the methods by which the legislation strives to maintain the delicate balance between workers and managing boards. Although no attempt is made to treat the entire field of British labor relations, those aspects which affect the nationalized industries are discussed; the role and new functions of the trade union in a nationalized industry are analyzed.
THE PROPOSED BASIS OF INDUSTRIAL RELATIONS: COLLECTIVE
BARGAINING
From the viewpoint of industrial relations, no more varied industries could have been nationalized than those chosen. For example, one of the prime reasons for government ownership in the coal industry was the need for better worker-management relations," while the smoothlyoperating procedures and lack of industrial strife in the gas industry were models for other industries to follow. 7 Yet in all the industries affected, the same approach to industrial relations has been adopted by the legislation: the setting up of machinery for collective bargaining between the unions and the respective boards.
9
The collective bargain, marked by voluntary agreement and conformance, is the nexus between workers and management.
The Party of the First Part: The Board.-The sections of the statutes pertaining to the composition of the managing boards 9 indicate clearly that those who advocated "worker control of industry" 10 did not prevail. Instead, the statutes provide that the board be composed of members having had experience in "industrial, commercial, or financial matters, administration of the organisation of workers." I Thus there is no mandate that trade unions or workers be represented on the board, which is to be composed of independent experts. The syndicalist philosophy of worker control has given way to the parliamentary control espoused by the Fabian Socialists.' So long as the Labor Party remains in power, the members appointed by the appropriate minister will, in all probability, be sympathetic toward the demands of the employees. Certainly the statutory provisions as to the securing of safety, health, and welfare of the workers 13 should influence the boards to be more amenable to workers' demands than were private employers. Further, even if the board wishes to adopt a contrary attitude, it must follow the general directions of the minister, 14 so that the policy concerning broad labor issues will be determined by a Labor Party cabinet member. Obviously there is no guarantee that the Labor Party will remain in power, and whereas the removal powers of the minister are not quite so broad as his appointment powers,'r a change of personnel of the boards is not unlikely on the election of a new Parliament and the consequent creation of a cabinet of different social convictions. The statutory provisions for the boards' personnel, therefore, will be an important factor in determining the incidence of labor disputes due to conflict between boards and workers. Except so far as they are satisfied that adequate machinery exists for the purposes of achieving this section, it shall be the duty of the Board to seek consultation with any organisation appearing to them to be appropriate [for setting up negotiation machinery] .20
The onus of selecting the union is directly on the board, and consequently the avoidance of jurisdictional disputes is the board's, and only the board's responsibility. 21 The lack of a standard by which the board was to choose and the fact that the choice was the board's alone were cause for concern 13 . It is the stated policy of the various acts to secure the safety, health, and welfare of the employees. Gas Act § 1 (7) ; Electricity Act § 1 (6) ; Collieries Act § 1 (4) (a). ' 14. Gas Act § 7(1) ; Electricity Act § 5(1) ; Transport Act § 4(1) ; Aviation Act §4; Collieries Act §3(1) ; all of which state that the minister may give directions of a general nature in matters affecting the public interest and that the board "shall give effect to any such directions." (Emphasis added.) See Note, The Role of the Public Corporation in British Natiowlized Industry, 97 U. OF PA. L. REv. 534, 537 (1949) .
15. See id. at 536. 16. There is a plethora of literature on the British trade union and trade union movement. The most recent study is BAROU, BRmsH TRADE UNIONs (1947).
17. Clearly the workers are not to be considered civil servants or government employees. 419 H. C. DEa. 266-268 (5th ser. 1946).
18. Of interest is the fact that the original coal bill contained no clause requiring collective bargaining. It is not clear whether this was a deliberate omission or inadvertent. Possibly it was based on the conviction that the Board would be such a model employer that there was no need for such requirement. See 423 H. C. DEB. 78 (5th ser. 1946) ; 149 THE EcoNOMIsT 899 (1945).
19. The difference in language appears to have no significance. The Collieries Act omits the exception of adequate existing machinery and states that the Board is to "enter into" consultation. The Collieries Act also sets a standard for union recognition. See note 22 infra.
20. See note 8 supra. 21. Compare United States procedure under which an independent government tribunal, the National Labor Relations Board, has the task of determining the proper bargaining agent. The problem of union recognition caused 1.7 per cent of the work stoppages in Great Britain in 1947. 56 MIN. OF LAB. GAz. 163 (1948).
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in Parliament, but no satisfactory substitute could be found.
22
This is characteristic of the legislative intent to leave the management of the industry with the board, with a minimum of Parliamentary interference. 23 Settlements of the jurisdictional disputes which have occurred in the nationalized industries have ranged from recognition of both unions involved 24 to reference to an arbitration tribunal. 25 It does not follow that such disputes will not reappear, since the statutory language does not render the machinery permanent.
6
Thus the board will be able to exert coercion on union leaders by the threat of recognition of another union, while on the other hand, the union members may threaten to form or join another union if the present leaders cannot obtain their demands. In the past, the Trades Unions Congress 2 has settled various jurisdictional disputes by its machinery, and it is conceivable that the boards will avail themselves of this machinery. 28 The degree of organization varied throughout the industries prior to nationalization; 29 however, even in an industry as highly organized as coal there has been jurisdictional trouble.
30
One solution of the jurisdictional problem is the closed shop, until recently not a normal union demand in Great Britain, 3 ' although such a demand would not be an illegal term of employment. In an industry as highly organized as coal such a requirement would seem to be unnecessary. Furthermore, the standard is a subjective one and "substantial" an ambiguous term.
23. The government has consistently refused to assist in the selection of the union. 447 H. C. DEB. 1922 (5th ser. 1948) ; 432 H. C. DEB. 1649-50 (5th ser. 1947).
24. The National Coal Board compromised such a dispute by negotiating with both the National Union of Mineworkers and the Clerical and Administrative Workers Union when the dispute could not otherwise be settled. London Times, Dec. 11, 1947, p. 3, col. 2.
25. A court of inquiry recommended that there should be no separate recognition of winding men, but that the National Union of Mineworkers should make better provision for their representation. 56 MIN. OF LAB. GAz. 43 (1948) .
26. The duty of the board is to enter into consultations with organizations of workers appearing to them to be appropriate. When the organization no longer appears to be appropriate, there would seem to be no reason why the board could not consult with a new "appropriate" organization. arise, 33 but the question of whether the boards will grant such a demand will depend in large part upon the frequency of unofficial, wildcat, strikes and the degree to which the unions can maintain discipline in industries where union membership is not a condition for employment.
The implications of jurisdictional disputes are far-reaching. In a private-enterprise economy union leaders feel it necessary to press management closely in order to represent their membership properly and to retain the support of their members. Such conflicts should be out of place in a nationalized economy where the emphasis is to be on cooperation and not on conflict. Since jurisdictional disputes are a manifestation of worker dissatisfaction with union leadership, and this is in turn indicative of dissatisfaction with conditions of employment, then to the extent that jurisdictional disputes appear, the industrial relations program of the nationalized industries will have been unsuccessful.
The Status of the Ageement.-Parliament has determined that the labor relations problems of each industry are for the boards and workers of that industry and not a subject for legislative action. The pertinent statutory provisions require the board to seek consultation with the proper unions-. . . with a view to the conclusion between the Board and the organisation of such agreements as appear to the parties to be desirable with respect to the establishment and maintenance of machinery for (a) the settlement by negotiation of terms and conditions of employment for persons employed by the board, with provision for reference to arbitration in default of such settlement in such cases as may be determined by or under the agreements.
4
It is readily seen that no substantive terms or conditions of employment are determined by this provision. There is a duty on the board only to "seek consultation" with a view to setting up machinery for negotiations, with arbitration in cases only where these agreements so provide. A literal interpretation of this clause means that there is no duty to provide for arbitration at all since it is only for cases determined "by or under" the agreements. But since the normal arbitration clause of collective bargaining contracts in Great Britain has a wide scope, 3 5 there is little probability of litigation arising out of the refusal of one of the parties to include a certain portion of the collective bargaining area under the arbitration clause. Further, under normal conditions the decision of the arbitrator is not binding 3 6 so that this "requirement" seems to be only a recommendation. Ever since the initiation of the collective bargaining concept the majority and most important of the agreements have been "collective agreements," i. e., between associations of employers and unions; "shop agreements" between a union and a single employer have been comparatively rare. 43 Thus the majority of collective bargaining contracts have been legally unenforceable. 46 Conversely, and paradoxically, the less important "shop agreement" appears enforceable.
7
This anomaly may be of legal significance when an industry is nationalized. For now the bargaining on the employer's side is carried on by a single employer, the board, whereas before it was carried on by an association of employers. It will require some straining of language to fulfill the desire to keep the employees in the same legal status as they held under private ownership. One possible conceptual "solution" to the problem of enforceability and the desire not to change the status of these employees is to consider the various subsidiary branches of the boards, e. g., the area boards, the executives, the separate aviation corporations, as independent employers; thus the parent board could be considered an association of employers.
A letter from the Labor Counsel of the British Electricity Authority, Sept. 9, 1948, states that it is "almost inconceivable" that agreements made under the direction of Parliament would be unenforceable. The same letter, however, states that there has never been any attempt to avoid an arbitrator's award in that industry.
THE AVAILABLE SANCTIONS
Any discussion of legal sanctions must be considered against the background of a half-century in which the parties to labor disputes in Great Britain have preferred to settle their differences privately and without judicial intervention. 49 Further, it is difficult to dissociate the present emergency conditions and controls from the long-range position of labor in a nationalized industry. For example, inasmuch as the ultimate sanctions in any collective bargaining agreement are the strike and the lockout, 50 the present no-strike, no-lockout provisions of the Conditions of Employment and National Arbitration Order of 1940 51 seem to render nugatory the collective bargaining provisions of the acts. Yet it is the intent of the government that this prohibition is to be temporary and to interfere with the normal processes of collective bargaining to a minimum, 5 2 so that any discussion of sanctions must include both the temporary sanctions and those available after the present emergency has passed. 52. The Order itself is only conditional. It prohibits strikes if not referred to the minister for arbitration within twenty-one days after the strike has been reported to him. Further, the minister must refer the dispute to the machinery set up by the collective agreement if such machinery exists. The National Arbitration Tribunal is to be used only as a last resort.
53. Frey, supra note 50, at 273-274. 54. The forerunner of modern compulsory arbitration legislation was the Spitafields Weavers Act, 1773, 13 GEO. III, c. 68, which empowered justices of the peace to fix wages for silk-weavers. During World War I there was compulsory arbitration for the munitions industry. See note 83 infra. For industries which were not well organized, trade boards were set up for the determination of Wages. The decision of the Tribunal in a dispute over terms of employment becomes an implied term of employees' contracts throughout that industry. 59 Thus, in the sense of government regulation of terms of employment, every industry has been potentially nationalized during this period. This concept, the legalizing of the "normative effect" of the collective agreement, i. e., the making of the terms of one collective bargaining agreement the conditions of employment throughout the industry, is one which has been increasingly utilized in British industrial relations.
60
As part of the same general order, the government took control over the direction of workers to jobs. 61 After hostilities ceased, workers grew restive and the controls were removed from all industries except coal, agriculture, and construction.
2 But direction of workers to needed occupations by persuasion, attractiveness of job, and exhortation proved ineffective, and in 1947 the government was forced to reinstate the controls in modified fcrm.6 8 As a result of the extension of these wartime controls, there exist today rigid controls over the freedom of workers, both as to their ability to change location and to bargain as they stand. These controls exist for private and nationalized industry alike. To date, they have caused relatively little difficulty, 64 but this must be considered in light of the emergency nature of the period. Unless there is a change in present and traditional attitudes, labor and management alike will insist that the controls be removed when it is felt that the emergency has passed.
The Long-range Problem.-Labor has insisted and government has guaranteed that employees will retain their right to strike. 65 The converse, inconclusive, 76 one of the better yardsticks of the success of the industrial relations program is the incidence and duration of the unofficial strike. By this measure nationalization has as yet made little contribution toward industrial peace. 77 The demarcation between official and unofficial strikes is often difficult to draw. In the United States there has been a growing tendency to impose liability for unofficial strikes on the union whose members are striking. 78 In Great Britain, where the institution of unionism has been so firmly established that there appears to be no desire'on the part of management to weaken the existing union, 79 such a tendency is not discernible.
80
However, the Coal Board has on several occasions sued the individual strikers for breach of their employment contracts. Such suits show the use of relatively severe measures to break the strike, the resort to the courts for enforcement of individual employment contracts, and the refusal or inability of the Board to place responsibility upon the union for the actions of large portions of its membership.
Other than the weapons available to management, there remain of course the governmental sanctions mentioned above.
82
These measures are as applicable to unofficial as official strikes, but their effectiveness is doubtful. In World War I, strikes were prohibited in the munitions industry only,
8 3 yet there was no proportional difference in work stoppages in this industry from the rest of industry where strikes were not prohibited.
8 4 Since the prohibition was universal in the past war, no such comparative data are available. It is clear, however, that the prohibition did not eliminate the strike from the industrial scene.
The solution of the problem of the unofficial strike will not rest with the courts or with the government in its sovereign capacity. It is apparent that in an industry such as coal, where labor disputes have been 76. E. g., in coal, output per man-shift for the end of 1947 was 1.11 tons as compared with the 1938 average of 1.14 tons. But the trend was upward, for in the same period of 1946 output had been 1.05 tons. 6 LAB. AND 99 (1947) . Logically this position is difficult to justify. The payment of damages by a union which presumably was too weak in the first place to maintain discipline over its members can serve only to weaken the union further, lessening its disciplinary power in consequence.
79 a part of the culture of the miners, 8 5 fines or government intervention will not prevent strikes or produce coal when the miners refuse to work. The present disappointment over the failure of nationalization to act as a panacea for all labor troubles is a natural result of the over-optimism of the socialists. 80 In large part these unofficial strikes have arisen from dissatisfaction with the procedures of dispute settlement-dissatisfaction due to improper representation or undue delay. Upon nationalization it was necessary to retain practically all the lower management levels so that the change in ownership was scarcely manifested to the men in the pits who were under the supervision of those men who had been their supervisors under private ownership. However, the Board and the unions have been attempting to speed up the existing machinery and, significantly, have been developing new procedures for consultation between workers and management with the greatest emphasis on the lowest, or pit, level. The solution of disputes in thJir incipiency, the grievance procedure, is the heart of the collective bargaining agreement, 8 and the establishment of swift procedures for the solution of individual and group grievances at the lowest level is essential. As the size of the bargaining unit increases, it becomes more and more difficult for the parties to see that these lower levels are properly represented. The methods by which the boards handle this problem and the results obtained merit close observation by advocates of industry-wide collective bargaining in the United States.
THE SECONDARY VOICE OF LABOR
Labor is not limited in its voice in the management of industry to the collective bargaining procedures. Nor is the board relieved of all its obligations merely by conforming to its agreements. For although the boards are expected to be model employers, 8 9 certain statutory duties are placed on them to insure this result. Detailed pension provisions are set forth. 90 Officers who suffer loss of employment because of nationalization are to be compensated. The boards must take steps to advance the skill and efficiency of their employees and their equipment.
9 2 In addition they must set up machinery for discussions of matters of mutual interest to the boards and employees, including matters concerning the efficiency of the boards' services. 93 The generality of such a clause leaves the settlement of the scope of the discussions up to the machinery, and it is conceivable that no area of the boards' activities will be excluded from the discussions. Although no statutory duties requiring the boards to heed such recommendations were created, these provisions for consultation were the subject of much Parliamentary debate as to the exact wording of the scope of the discussions, 94 so that it is obvious that the legislature intended the boards to consider the suggestions seriously. And it is the expressed intent of the boards to do so.9 5 The machinery which has been created has followed the pattern of joint industrial councils, 96 which are a form roughly equivalent to the industry committees created by the Fair Labor Standards Act in the United States. 97 The effectiveness of this machinery, the degree of consideration which the boards give to the recommendations, and the extent of actual employee participation in the management of the industry should indicate to some degree the practicability of greater worker control of industry.
Organized labor has been granted another voice in the management of industry-as a consumer. Each act provides for the creation of advisory councils to represent the public in advising the board. 98 Here again one of the categories from which the members of the councils are to be selected is that of those "experienced in the organisation of workers." But due to the necessarily low proportion of workers on these councils, 99 it is doubtful whether such representation is of real significance.
THE NEW FUNCTION OF A TRADE UNION
In a private-enterprise economy, one of the factors which determine the effect of work stoppages upon the community is the extent to which goods and services can be replaced at the same cost to the community. The degree of substitution depends in turn upon the presence of competitive elements in the industry which can make up the unsatisfied demand. If it is assumed that a strike temporarily removes from competition a given producer, then as the number of competitors in an industry decreases, the possibility of replacement is diminished and the loss to the community, in the sense of unsatisfied wants, increases. The economic problem of strikes within the frame of reference of capitalism, therefore, reaches its zenith when there is no competition, i. e., under monopoly conditions. The tendency in the United States, the protagonist of capitalism, has been to curtail the right to strike in these monopoly industries.
1
This tendency is a denial of the fundamental bases of collective bargaining, and compulsory arbitration, the most popular substitute for the right to strike, is a contradiction in terms.'
02 Yet the right of any group to withhold the requirements of the majority in a democracy is at best questionable. The problem of the right to strike in "essential industries" is, in miniature, the philosophical problem of western civilization: the problem of freedom versus order.
Although the life of the community is not in jeopardy because of curtailment of production, the United States has limited the right to strike. 03 The nationalization of an industry, per se, removes all competitive factors so that replacement of goods and services by competitive forces is impossible. It thus seems anomalous that Great Britain with its imperative need for production still maintains that the right to strike in nationalized industries remains.' 0 4 But the retention of the right to strike in Great Britain is consistent with the political philosophy of government abstention from regulation of the individual, further exemplified by the refusal to regulate wages by statute. 0 5 That this philosophy is substantially due to political exigencies seems obvious, but the fact remains that its application will determine in large part the success of the present program. 106 The retention of the right to strike in Great Britain may take one of several courses. It can be a real weapon in the unions' armory and utilized as in a private-enterprise economy. However, one, if not the only, motive for production in a private-enterprise economy has been presumably eliminated by nationalization: production for profit. Thus the managers of the industry are no longer concerned with obtaining the maximum profit and should be proportionally less resistant to workers' demands. But if "production for use" has replaced production for profit, it would seem clear that a union should be limited in its wage demands. The fixing of the price of the goods and services is left substantially to the discretion of the boards, 0 7 but it is the duty of the boards to supply goods and services so as best to further the public interest in all respects. 108 If a demanded increase in wages would raise the prices of the product to an extent not commensurate with the public interest, then the exertion of economic pressure by the unions would be a denial of the purposes of 
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NOTES the socialists. 109 A union which insists upon wage increases beyond this point of "reasonableness" can obtain them only at the expense of other workers, and no longer at the previously assumed expense of the capitalists, as in the private-enterprise economy.
The retention of the right to strike could also serve as a second-guess device of the government whereby it permits the union to strike once and then, strengthened by public reaction against the consequences of the strike, prohibits further strikes in the industry. A policy which allows the use of the strike weapon only once is, in effect, equivalent to allowing no use 'at all.
Or, the retention of the right to strike can become a right which is never exercised, a nominal right which withers away from disuse.
It is the last course for which the government is hoping and responsible trade union leaders are striving. If these leaders are successful and the right to strike becomes a non-operating right, it is apparent that the traditional function of trade unions-the exertion of economic pressure upon employers-will become obsolete.
What then will be the new function of the trade union? At its weakest it could become a mere advisory body whose opinions are accorded little weight. This would be equivalent to a return to the era before effective union organization-with one difference: the management of the industry is delegated not to those who have the interests of a relatively few owners or their own self-perpetuation or financial aggrandisement at heart, but to those who are to serve the public interest and who are to be devoted to the welfare of the workers. While this is a consummation devoutly to be wish'd, it is doubtful if British workers and unions will be satisfied with the passive role of relying upon the uncertainties of individual nobility and political fortunes to assure their ends. ' At the other end, the union could become one of the strong partners in the cooperative management of the industry. This could be accomplished through the present forms of negotiation and consultation; through the introduction of new forms which give the union negotiators more power in final determinations; through the appointment of more union men as managers. Because of the traditional strength of unions and the political nature of the composition of the government, it is to be anticipated that the new trade union will be a powerful, although not necessarily dominant, force in the management of these industries, no matter what form the actual transition may take.
It is submitted, however, that this control by unions will come about only if their responsibilities to the public are fully realized; that a discussion of union rights and privileges in the future is a mere academic exercise if unions do not measure up to the confidence which has been 109. BEVERIDGE 111. See the remarks of the delegation of Iron and Steel Trades Confederation on their return from a visit to Soviet Russia: "The functions and activities of the trade union may differ to some extent in a Socialist state from what they are in a capitalist state, but never, in our view, to the point that seems to be accepted in the Soviet trade unions-that the workers' principal interests can safely be left to a workers' government which must necessarily and at all times have the interests of the workers at heart. Our faith in the perfection of human beings, and particularly placed in them by the existing legislation. The essence of the management of a nationalized industry is the public interest. If this consideration is minimized or overlooked by unions, the industrial relations aspect of nationalization must necessarily revert to the pre-existing conflicts between workers and management. If the outcome of these conflicts is lack of production, or high prices, the consequences of public disappointment with the program conceivably could take the form of return of the industries to private ownership, or the prohibition of traditional unionism and worker 'freedom. Thus, the role of the trade union in the nationalized industry will be determined substantially by the attitudes and activities of the unions themselves.
SUMMARY
The most significant characteristic of the labor relations provisions of the nationalization legislation of Great Britain is the attempted retention of the philosophy of individual freedom. Emphasis is placed on improvement of existing collective bargaining procedures, but the cornerstone of the program is free collective bargaining.
The management of the industries is delegated to boards of experts whose trade union membership is optional with the appointing minister. Although labor is represented on the boards and on various consultative committees, it is quite clear that the legislation has not adopted the theory of worker control of industry.
The determination of terms and conditions of employment has been left to collective bargaining machinery to be established by the boards and unions selected by the boards, this latter requirement placing the problem of proper union jurisdiction upon the boards. Heretofore, collective bargaining in Great Britain has been on an industry-wide basis, and because of the language of the Act of 1871, the agreements have been legally unenforceable and the good faith of the parties has been the primary sanction for enforcement. Nationalization and the fusion of associations of employers into one employer, by strict statutory construction, may make these agreements legally enforceable.
During the present emergency period labor and management have given up their ultimate sanctions, the strike and the lockout. Compulsory arbitration has been adopted when the normal collective bargaining procedures break down. During this period while compulsory arbitration is in effect, the index of success of the industrial relations programs of the nationalized industries will be the frequency of the unofficial strike.
To date nationalization appears to have had little effect on the incidence or severity of this type of work stoppage.
The present no-strike, no-lockout order is to be only temporary and upon its expiration it is planned to restore these sanctions to private and nationalized industry alike. This legislative intent, to retain in a socialistic framework the weapons employed in a private-enterprise framework, raises the basic problem of the socialists: the retention of individual freedom in a planned economy. Presumably the strike will be an anachronism, but the formal renunciation or prohibition of the weapon will require a reorientation of the average union member and a realization by trade union leaders of their new responsibilities.
Assuming that the program of Great Britain, nationalization, is still not acceptable to the majority of Americans, in at least one respect British experience will present an object lesson: it is not possible for labor to
